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FOREWORD 


This booklet contains abroad explana- 
tion of Canada’s anti-dumping legisla- __ 
tion. However, ithas been providedonly —s_ 
for convenience of reference. TheAnti-  —s_— ‘ 
dumping Actandregulationsshouldbe —_— 
consulted for the purposes of OG : 

ing and applying the law. 


Copies of the Anti-dumping Act may a oo 
obtained from Canadian Government. 
Bookstores. Regulations, exemptions — 
and determinations under the Anti- 
dumping Act arepublishedin _ 
Memorandum Series D41, which are - 
available from the Department. 


Enquiries concerning the anti- -dumping, | 
legislation should be directed to: — 


The Director General, 
Anti-dumping Directorate, — : 
Department of National Revenue, 
Customs and Excise, 
Ottawa, Ontario. 
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AN INTRODUCTION 
TO DUMPING 


PURPOSE OF THE ANTI-DUMPING ACT 


The Act provides a mechanism for the protec- 
tion of Canadian producers when the dumping 
of goods causes or threatens material injury to 
an established Canadian industry or materially 
retards the establishment of a new industry 

in Canada. 


THE IMPORTANCE OF INJURY 


Dumping may not be offset by anti-dumping 
duties unless imports, sold at dumped prices, 
materially injure domestic producers of like 
goods. Material injury is not defined in the 
Anti-dumping Act, but may be demonstrated 

by such factors as loss of sales, depressed 
prices, depressed profits, lay-offs, underutiliza- 
tion of capacity or loss of market share. 


WHAT IS DUMPING? 


Dumping is the selling of goods in an external 
market at prices lower than the prices at which 
the goods are sold in the domestic market of 
the exporter. Dumping is a form of price dis- 
crimination between two national markets. 

For the purposes of the Anti-dumping Act, 
goods are dumped if the ‘normal value’ of the 
goods exceeds the ‘export price’ of the goods. 
It is important to note that goods imported at 
prices below the prevailing price of comparable 
goods of Canadian manufacture are not necess- 
arily dumped. 


WHAT IS THE NORMAL VALUE? 


Normal value is the term used to describe the 
price at which the exporter freely sells like 
goods for domestic consumption. In determin- 
ing normal values consideration may be given 
to differences between the goods the exporter 
sells domestically and those exported to 
Canada, such as: 


—terms and conditions of sale 

— trade levels 

— quantities 

— quality, structure, design 
and material. 


When the exporter sells goods solely or primar- 
ily for the export market, domestic sales of 

like goods by other vendors in the country of 
export are used for determining normal values. 
Where there is not a sufficient number of 
domestic sales to permit a proper comparison, 
normal values are based on the exporter’s 
selling price of like goods to importers in other 
countries, or, on the basis of the cost of produc- 
tion plus an amount for administrative, selling 
and all other costs, and for profits. 


WHAT IS THE EXPORT PRICE? 


Export price is the lesser of the exporter’s selling 
price or the importer’s purchase price. The 
selling price or purchase price is adjusted by 
deducting all costs, charges and expenses in- 
curred by the exporter in preparing the goods 
for shipment to Canada, which are additional 
to those costs generally incurred on sales for 
domestic consumption, e.g., special packing 
for export. Adjustments will also be made for 
all costs, charges and expenses incurred by 
the exporter in shipping the goods to Canada. 


The export price is based on the price at which 
the goods are sold by the importer to unrelated 
purchasers, less certain allowances, when: 


(a) there is no exporter’s selling price or 
importer’s purchase price, e.g., goods on 
consignment; 


OR 


(b) the Deputy Minister is of the opinion that 
the export price is unreliable because — 


(i) the sale of the goods was between 
associated persons; or 


(ii) there existed a compensatory 
arrangement. 


MINISTERIAL PRESCRIPTIONS 


When the information provided by the exporter 
is insufficient to determine normal value or 
export price in accordance with the regular 
provisions of the Act, the normal value or export 
price is determined in the manner prescribed by 
the Minister of National Revenue. Ministerial 
prescriptions are also used in respect of goods 
imported from countries which have state- 
controlled economies. 


HOW IS ANTI-DUMPING DUTY 
CALCULATED? 


The margin of dumping is the amount by which 
the normal value exceeds the export price of the 
goods. The anti-dumping duty equals the margin 
of dumping. 


ANTI-DUMPING 
PROCEDURES 


The sequence of events followed in an anti- 
dumping action is illustrated on the inside 
cover fold out. 


WHO MAY COMPLAIN? 


Canadian producers of goods like those con- 
sidered to be injuriously dumped may make a 
written complaint to the Deputy Minister of 
National Revenue, Customs and Excise. Manu- 
facturers’ or producers’ associations may also 
file complaints on behalf of their members. The 
term ‘producers’ is interpreted as referring to: 


(a) domestic producers as a whole of like 
goods, or 


(b) domestic producers whose collective out- 
put of the products constitutes a major 
proportion of the total domestic production 
of these products. 


The exceptions to the above are: 


(a) if Some producers are importers of the 
allegedly dumped goods, then the industry 
may be interpreted as referring to the rest 
of the producers; 


(b) in exceptional circumstances a country 
may be divided into two or more competi- 
tive markets for the production of the 
goods in question. However, injury may 
be found in such circumstances only if 
there is injury to all or almost all of the total 
production of the product in the market as 
defined. The producers within each market 
may be regarded as a separate industry if 
the following conditions exist: 


(i) because of transport costs, all the pro- 
ducers within such a market sell all or 
almost all of their production of the 
goods in that market; and 


(ii) none or almost none of the goods in 
question which are produced else- 
where in the country are sold in that 
market; or 

(iii) if there exist special regional marketing 
conditions e.g., traditional patterns of 
distribution or consumer tastes, which 
result in an equal degree of isolation of 
the producers in such a market from 
the rest of the industry. 


INFORMATION REQUIRED IN A FORMAL 
COMPLAINT 


The following is abrief outline of the information 
that will normally be required in support of a 
formal request to the Deputy Minister for the 
initiation of an anti-dumping investigation: 
(a) Precise Description of the goods 
alleged to be dumped including: 
— definition (types, grades, etc.) 
—country(ies) of origin 


—names and addresses of foreign 
producers, (if known) 


—names and addresses of importers, or 
Canadian agents, (if known) 


— ports of entry, (if known) 
— tariff item, commodity code, (if known) 


(b) Canadian Industry 
— history of industry 
— names and addresses of Canadian pro- 
ducers; their percentage of Canadian 
production 


—total Canadian production 


(c) Evidence of Dumping 
— prices at which the goods are being sold 
to importers in Canada 
— prices at which the goods are being sold 
in the domestic market of the exporter 
(supported by published price lists, or 
invoices, if available) 


—terms of sale, quantity discounts or other 
discount arrangements operating in the 
these markets 


— period of time the alleged dumping 
situation has existed 


(d) Evidence of Material Injury or 
Material Retardation 


— the quantity and value of imports from 
the country or countries alleged to be 
dumping, for a period of several years 


— the production capacity and utilization 
rate of the Canadian industry 


— sales figures for the Canadian industry 
as a whole and for each producer, with 
separate figures for domestic sales and 
exports, for a period of several years 


— market penetration achieved by the 
allegedly dumped goods 

— evidence of price movements, lay-offs, 
loss of market share to show the effect of 
the alleged dumped imports 


— profitability of the industry as a whole 
and, if available, operating statements of 
individual firms 


— evidence that the plans for a new indus- 
try have reached a fairly advanced stage, 
e.g. a factory is being constructed or 
machinery ordered. 


EVALUATION OF COMPLAINT 


If, after receiving a complaint, the Deputy 
Minister is of the opinion that there is no 
evidence of dumping, he will not initiate a formal 
investigation. Similarly, if he is of the opinion 
that there is evidence of dumping but no evi- 
dence of material injury or material retardation, 
a formal investigation will not be undertaken. In 
the latter case, however, either the Deputy 
Minister or the complainant may refer the ques- 
tion of evidence of injury to the Anti-dumping 
Tribunal. Should the Tribunal advise that in its 
opinion there is evidence of injury, the Deputy 
Minister then proceeds with an investigation. 


INITIATION OF INVESTIGATION 


The Deputy Minister initiates a formal investiga- 
tion on receipt of a written complaint or, in 
special circumstances on his own initiative, if he 
is of the opinion that there is evidence of 
dumping and that the dumping has caused, is 
causing or is likely to cause material injury to 
production in Canada or is materially retarding 
the establishment of production in Canada. 


THE INVESTIGATION 


The purpose of the investigation is to determine 
whether or not dumping has actually taken 
place. The investigation may be conducted by 
correspondence or by visits to the premises of 
the importer, exporter, or manufacturer of the 
goods. Depending on the findings, the investi- 
gation will lead to either (a) a termination of the 
proceedings or (b) a preliminary determination 
of dumping. 


TERMINATION OF PROCEEDINGS 


The Deputy Minister terminates an anti-dumping 
investigation when, during the course of the 
investigation, he concludes that: 


(a) there is insufficient evidence of dumping to 
justify proceeding; or 


(b) the margin of dumping of the goods or the 
actual or potential volume of dumped 
goods is negligible; or, 


(c) there is no evidence of material injury or 
material retardation. In this case the 
Deputy Minister must give notice of his 
intention to terminate and the complainant 
then has 30 days to refer the matter to the 
Anti-dumping Tribunal. If such a reference 
is not made within the prescribed time, the 
proceedings are terminated. 


PRELIMINARY DETERMINATION OF 
DUMPING 


If the investigation establishes that the goods 
have been or are being dumped and that the 
margin of dumping and the actual or potential 


volume of dumped goods is not negligible, the 
Deputy Minister makes a preliminary determina- 
tion of dumping. Notice of the preliminary deter- 
mination is given in the usual manner (see 
‘Notices’) and is also filed with the Anti- 
dumping Tribunal. 


PROVISIONAL PERIOD AND PROVISIONAL 
DUTIES 


From the date of the preliminary determination 
of dumping until the date on which the Anti- 
dumping Tribunal makes its order or finding, 
imports of the dumped goods are entered pro- 
visionally. The importer must, on demand, pay 
provisional duties or post security, in an amount 
or to a value not greater than the margin of 
dumping. Provisional duties are not subject to 
appeal. 


THE ANTI-DUMPING TRIBUNAL 


The Anti-dumping Tribunal is a court of record, 
whose function is to receive representations, to 
hear evidence, and to make decisions concern- 
ing the effect of dumped goods on Canadian 
production. The Tribunal is composed of not 
more than five members appointed by the 
Governor-in-Council. Although its head office is 
located in Ottawa, the Tribunal may hold public 
hearings at such times and places as it considers 
necessary and desirable. The Tribunal conducts 
its business in accordance with the ‘‘Anti- 
dumping Tribunal Rules of Procedure” copies of 
which may be obtained from Canadian 
Government Bookstores. 


REFERRAL TO THE ANTI-DUMPING 
TRIBUNAL 


On receipt of notice of the preliminary determi- 
nation, the Anti-dumping Tribunal holds 
hearings into the question of injury or material 
retardation resulting from the dumping. The 
Tribunal is required to make such order or 
finding as the nature of the matter requires 
within 90 days from the date of receipt of notice 
of the preliminary determination. A copy of each 
order or finding is forwarded to the Deputy 
Minister of National Revenue, the importer(s), 
the exporter(s), the government of the country 
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of export, the complainant, if any, and other 
interested parties. It is also published in the 
“Canada Gazette’”’. 


NO INJURY FINDING 


If, upon completion of its inquiry, the Tribunal 
makes a ‘‘no injury” finding, the collection of 
provisional duties ceases, and provisional duties 
paid are refunded and the anti-dumping 
proceedings are terminated. 


FINAL DETERMINATION OF 
DUMPING 


If the Tribunal finds that the dumping of the 
goods has caused material injury to the produc- 
tion in Canada of like goods, the Deputy Minister 
makes a final determination of dumping in 
respect of the goods which entered Canada 
during the period in which provisional measures 
were in effect. This is done by establishing 
whether the goods entered are goods described 
in the Tribunal’s finding and by appraising their 
normal value and export price. The amount of 
anti-dumping duty applicable as a result of the 
final determination may not exceed the provi- 
sional duty which was payable. In the event that 
the Tribunal’s finding of injury excludes some of 
the goods mentioned in the preliminary deter- 
mination of dumping, all provisional duties 
collected on these goods are refunded. 


NOTICES 


During each stage of the anti-dumping pro- 
ceedings notices are given to the government of 
the country of export, the importer(s), the 
exporter(s) and the complainant, if any. Notice is 
also published in the ‘‘Canada Gazette’. 
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ENFORCEMENT 


SUBSEQUENT IMPORTS 


Goods which the Tribunal has found to have 
caused material injury or retardation, or to have 
threatened material injury, and which enter 
Canada subsequent to the Tribunal’s finding, are 
subject to an anti-dumping duty in an amount 
equal to the margin of dumping. Periodic 
reviews of the normal values and export prices, 
which determine the margin of dumping, will 
normally be undertaken to take account of 
changes in market conditions. 


If the Tribunal should at any time after the date 
of its original order or finding, review, rescind, 
change, alter or vary the order or finding, the 
collection of anti-dumping duties is altered 
accordingly. 


RETROACTIVITY 


Should the Tribunal conclude that there was 
dumping on amassive scale, anti-dumping duties 
are levied on goods which entered Canada 
during the period commencing 90 days before 
the date of the preliminary determination of 
dumping. This is the only provision in the Act 

for the retroactive application of anti-dumping 
duties. 


REVIEW OF IMPORTS 


A Dominion Customs Appraiser or the Deputy 
Minister, in any case where he deems it advis- 
able, may review the description, the normal 
value or the export price of any goods within 
two years of the date of entry of the goods. 
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APPEAL PROCEDURES 


APPEAL PROCEDURES ON 
DECISIONS OF INJURY 


There is no appeal from a decision of the 
Tribunal on the question of injury. However, an 
order or finding of the Tribunal may be appealed 
to the Federal Court of Canada on points of 

fact or law in accordance with the provisions 

of the Federal Court Act. 


Any person affected by an order or finding of 
the Tribunal may make application to the 
Tribunal to review, rescind, change, alter or 
vary the order or finding. Such applications 
must be made in accordance with the Tribunal’s 
Rules of Procedure. 


APPEAL PROCEDURES ON 
DECISIONS OF DUMPING 


The Deputy Minister’s final determination of 
dumping is appealable to the Tariff Board within 
60 days from the date of the decision. 


The appraisal of goods entered subsequent to 

an order or finding of the Tribunal may be 

appealed for reasons of: 

(i) the description of the goods, or 

(ii) the appraisal of the normal value or the 
export price of the goods, 


as follows: 


—A port appraiser’s decision is appealable to a 
Dominion Customs Appraiser within 90 days 
of the date of the decision. 


—A Dominion Customs Appraiser’s decision 
is appealable to the Deputy Minister within 
90 days of the date of the decision. 


—A Deputy Minister’s decision is appealable 
to the Tariff Board within 60 days of the date of 
the decision. 
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— An order or finding of the Tariff Board is 
appealable to the Federal Court of Canada 
upon any question of law within 60 days from 
the making of the order or finding. 


The procedures for making appeals are outlined 
in departmental memorandum D41-1-1, ‘The 
Re-determination and Re-appraisal of Goods 
Under the Anti-dumping Act’’. Copies are avail- 
able upon request to the Anti-dumping 
Directorate in Ottawa. 
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Le sous-ministre est d'avis |] Le sous-ministre est d'avis 
quiiln'yapasdepreuve |) qu'iln'yapas de preuve 
de préjudice. de dumping | 
a. ee 
Lesous-ministre metfin pe SS 
| = SS & 


Plainte regue 
d'un producteur cana 


-méme d’ouvi 


Le sous-ministre peut décider | 


une enquéte, 


aux procédures, 


Le Tribunal est d’avis qu’i 


Le sous-ministre ou le plaignant 
peut soumettre la question 
de préjudice au Tribunal 


. Le Tribunal est d’avis qu'il 
] yadespreuves de préjudice, 


| Le sous-ministre est d'avis 


quiily ades preuves | 
de dumping et de préjudice, | 


n'y a pas de preuve de préjudice. 


(mee Le Sous-ministre ouvre une enquéte. | 


Le sous-ministre est convaincu 
que les marchandises sont 
sous-évaluées et que la marge 
| de dumping n'est pas négligeable. | 7) 


| qu'il n'y a pas de preuve 
de préjudice. 


Le sous-ministre conclut 


Le sous-ministre est convaincu 
que la marge de dumping est 
négligeable ou qu'iln'y a pas 

suffisamment de preuves 


ee de dumping. 
——ES-_ _ EEE a 
ears lite oe 
| eut Le sous-ministre ¥ 


Le sous-ministre 
| mettre fin aux procédures. | 


de préju 


ouleplaignantpeut |) 1 
soumettre la question 


Le sous-ministre met fin 


dice au Tribunal. aux procédures. 
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| Le sous-ministre fait i a 
une détermination préliminaire © 
de dumping. 


ibunal est davis 
qu'ily ades preuves 
de préjudice, 


Le Tribunal est d’avis. 
quiiln'y a pas de preuve 
de préjudice. 


| Le sous-ministre renvoie || On permet temporairement 
la question au Tribunal | Fentree des marchandises. 


| Le Tribunal prend une décision, | 
(La période provis 
| prend fin). 


| Conclusion attestant 
qu'ily adumping 
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, : | 
Le sous-ministre fait 
une détermination definitive | [gmelinleterocecures, 


de dumping | 


Tout droit temporaire 
préalablement percu 
est remboursé. 


On impose 
des droits antidumping 


suivant la détermination | 


Tout paiement excédentaire 3 — 
de droits temporaires | 
est remboursé. | 


Par Tribunal. 


signifie préjudice ou retard sensible 


Par sous-ministre, on entend sous-ministre de Revenu | 
Canada, Douanes et Accise. 


on entend Tribunal antidumping. Préjudice 
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